45305/

4 ™~
R |

I {UY 2Q
2 - o/

AT |
T\
i\,

No. /{
(COA No. 50349-2-11) ( .

In The Supreme Court of the State of Washington

NYLUND HOMES, INC.,
Respondent,
V.

JERZY GRUCA,
Petitioner.

PETITION FOR REVIEW

JERZY GRUCA

P.O. Box 821552
Vancouver, WA 98682
Tel: (360) 721-5492
jerzygruca@yahoo.com
Petitioner




TABLE OF CONTENTS

TABLE OF AUTHORITIES. ..ottt

L IDENTITY OF PETITIONER ........................
II. COURT OF APPEALS DECISION.....ccititiiiiiiiiiiiiiiiiiiiiin e
II.  ISSUE PRESENTED FOR REVIEW.....coiiiiiiiiiiiiiii i
IV.  STATEMENT OF THE CASE. ..ottt 5
V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED............cccoviiiiiiiinnne.
VI. CONCLUSION



TABLE OF AUTHORITIES

Albice v. Premier Mortgage Services of Washington, Inc.

174 Wn.2d 560, 276 P.3d 1277 (2012).c.cueeeiiiiiieiiei e 509,11
Bain v. Metro. Mortg. Grp., Inc.

175 Wn.2d 83, 94,285 P.3d 34 (2012)..uuueniiiiiieiiii i 509,11
Big Bend Land Co. v. Huston

98 Wash. 640, 643; 168 P. 470 (1917)...uvieiiiiiiiiiii e 12
Brown v. Dept’ of Commerce

184 Wn.2d 509; 359 P.3d 771 (2015)..cucrieniiiiiiii e e e 59,11
Cox v. Helenius

103 Wn.2d 383, 387, 693 P.2d 683 (1985)....civiuiiiiiiniiiiii e 6,11,12
Edmondson v. Leesville Concrete Company

500 U.S. 614 (1991 cninininiiiiii et et ettt 6, 13
Jordan v. Bergsma

63 Wn. App. 825, 828-31, 822 P.2d 319 (1992)....cuiuiriiiiieiiiiniiinie 10
Frizzell v. Murray

170 Wn. App. 420, 422,283 P.3d 1139 (2012)..ciuiuiniieiniiiiieiiii e 10
Frizzell v. Murray :

179 Wn.2d 301; 313 P.3d 1171 (2013)..uniiiiiiiii e e 6,10
Fuentes v. Shevin

T Y R o B W ) T P 6, 13
Klem v. Wash. Mut. Bank

176 Wn.2d 771; 295 P.3d 1179 (2013)..ui et 6,11,12
Lovejoy v. Americus

111 Wash. 571,574, 191 P. 790 (1920)......eceiuiniiiiiiiie e 11,12
Lugar v. Edmondson Oil Company

467 U.S. 922,934, 940-42 (1980). ... cuinitiriieeiiiii ettt aeee e e eesreeeneens 6,13
North Georgia Finishing, Incorporated v. Di-Chem, Inc.

419 U.S. 60T (1975 euieiiiit et ettt e 6, 13
Plein v. Lackey

149 Wn.2d 214, 225-226, 67 P.3d 1061 (2003)....eueneieirieiiiieieieieeeeeeeeeenene 6,13



Shelley v. Kraemer
334 U.S. 1, 1314 (1948) . eneiiie ettt et et e e 6, 13

Sniadach v. Family Fin. Corp.
395 U.S. 337,338-39 (1969)...uuiuiieiiniiie e 6,13

Sowers v. Lewis
49 Wn.2d 891, 894, 307 P.2d 1064 (1957) .. cuuennititieiineae et ee e eeeeenenas 13

Stacy v. Thrasher
47 U.S. (6 How.) 44, 60 (1848). .. .cuiiniieiit ittt e 6,13

Walcker v. Benson & McLaughlin, PS
79 Wn. App. 739, 741-46, 904 P.2d 1176 (1995)..cviriiriiiiiiiiiiiiiiiiiiiiiiene 9,11

Westar Funding, Inc. v. Sorrels
157 Wn. App. 777,239 P.3d 1109 (Div. Two 2010)....ceviieiiiiiiiiiiiiieiiiieeeeeee e, 9

Wilson v. Daniels
31 Wn.2d 633, 643-44, 198 P.2d 496 (1948)....nininiieiiiiiii e 13

CONSTITUTIONAL AUTHORITIES AND STATUTES

U.S. Constitution

First AmEndment. ...o.veiniit it vttt cret et eee et aae e aneeaiaeereeeaaaaanaeaas 6,13

Fourth AmMendment. ... ....oouiiiiiiii i e e er e e e eee e eaeeeaeeanens 6,13

Fifth Amendment........ooviniiiiiiii i i e e enaens e 6,13

Fourteenth Amendment........ooiiiiiiiiiiii i i i e i re e e enaea s 6,13
A2 .S G, § 1083 ittt 6
State of Washington Constitution

Article1§§ 1,2,3,4,7,29and 32.....cciniiiiiiiiiiii e 6,13

Article IV §8 1 and 6...o.viniiiiiti i e e 6,13
Revised Code of Washington (RCW)

RCW § 7.28.300. . cn ettt 6,7,9,10

(O] T o112 LT 12



L3 F: 111 o o) N S PSP 12

SECtiON 61.24.005(2). .. uiiiiitiiiiit ittt e e et et 7
RCOW §61.24.130. .. ettt e e et e e e e e 6,7,10,11
RCW § 61.24.130(1) . enintieieiiie et ettt ettt ettt e e e 11



L IDENTITY OF PETITIONER

Petitioner Jerzy Gruca asks this Court to accept review of the Court of Appeals decision
terminating review designated in Part II of this Petition.
IL COURT OF APPEALS DECISION

The decision of the Court of Appeals to be reviewed is unpublished and was filed on
October 31, 2017. A copy of the Decision is in the Appendix at pages A-1 through A-14.
III.  ISSUE PRESENTED FOR REVIEW

May the State of Washington, in partnership with private parties, all of whom
having prior knowledge of the law and equities involved and using the guise of
nonjudicial foreclosure and unlawful detainer procedures, countenance the theft of
Petitioner’s home, or do the commands of the First, Fourth, Fifth and Fourteenth
Amendments of the U.S. Constitution; Article [ §§ 1, 2, 3, 4, 7, 29 and 32 and
Article IV §§ 1 and 6 of the State Constitution; 42 U.S.C. § 1983; RCW §
7.28.300; RCW § 61.24.130 and the holdings of the Courts in Stacy v. Thrasher,
47 U.S. 6 How. 44, 60 (1848); Shelley v. Kraemer, 334 U.S. 1, 13-14 (1948);
Sniadach v. Family Fin. Corp., 395 U.S. 337, 338-39 (1969); Fuentes v. Shevin,
407 U.S. 67, 70-71 (1972); North Georgia Finishing, Incorporated v. Di-Chem,
Inc., 419 U.S. 601 (1975); Lugar v. Edmondson Qil Company, 467 U.S. 922, 934,
940-42 (1980); Edmondson v. Leesville Concrete Company, 500 U.S. 614 (1991);
Cox v. Helenius, 103 Wn.2d 383, 387, 693 P.2d 683 (1985); Plein v. Lackey, 149
Wn.2d 214, 225-226, 67 P.3d 1061 (2003); Albice v. Premier Mortgage Services
of Washington, Inc., 174 Wn.2d 560, 276 P.3d 1277 (2012); Bain v. Metro.
Mortg. Grp., Inc., 175 Wn.2d 83, 94, 285 P.3d 34 (2012); Frizzell v. Murray, 179
Wn.2d 301; 313 P.3d 1171 (2013); Klem v. Wash. Mut. Bank, 176 Wn.2d 771;
295 P.3d 1179 (2013) and Brown v. Dept’ of Commerce, 184 Wn.2d 509; 359
P.3d 771 (2015) no longer apply?

IV. STATEMENT OF THE CASE.

On March 11, 1993, Petitioner received a Statutory Warranty Deed (“SWD?”) for valuable
consideration. Clerk’s Papers (“CP”) at 35.

The SWD was authenticated as provided in Gruca v. Law Offices of Les Zieve, et al.,

Clark County Superior Court Case No. 16-2-00694-2, filed on April 1, 2016 and Lis Pendens



filed on April 11, 2016 in the Office of the Clark County Auditor as Document No. 5273261
(LP). CP at 21.

On October 10, 2014, Petitioner filed a lawsuit, Jerzy Gruca v. Bank of New York Mellon,
et al., Clark County Superior Court Case No. 14-2-02945-8, pursuant to RCW 61.24.130 seeking
to enjoin a threatened nonjudicial foreclosure on the grounds that none of the Defendants had
shown MERS was the lawful “beneficiary” pursuant to RCW § 61.24.005(2) and Bain v. Metro.
Mortg. Grp., Inc., 175 Wn.2d 83, 94, 285 P.3d 34 (2012). CP at 12-13, 58 and 162-163.

On April 1, 2016, Petitioner commenced an action to quiet title pursuant to RCW §
7.28.300 and pursuant to RCW § 4.28.320, filed a notice of Lis Pendens on April 11, 2016. Both
actions were completed more than 30 days before the nonjudicial foreclosure sale conducted on
May 20, 2016 for purposes of RCW § 61.24.130.

In a letter dated May 13, 2016, Petitioner notified the Trustee, Benjamin D. Petiprin and
the Partners and Managers of his law firm, ZIEVE, BRODNAX & STEELE, LLP, that they were
conducting a nonjudicial foreclosure sale of Petitioner’s lawful residence contrary to the laws
and case law of the United States and the State of Washington. CP at 13.

At the time of the sale of Petitioner’s home on May 20, 2016, Respondent and the Trustee
for the Bank of New York Mellon were aware that both the October 2014 lawsuit and the April
1, 2016 remained pending before the Superior Court; that The Bank of New York Mellon was
named as a Defendant in both; and that the Trustee conducting the nonjudicial foreclosure sale
was named in the April 2016 quiet title lawsuit. CP at 13, 21, 58-63.

On July 14, 2016, Petitioner caused a portable storage container rented from 1-800-

PACK-RAT, LLC to be placed in his driveway to facilitate the removal of his personal



belongings in anticipation of the arrival of the Clark County Sheriff to conduct a forcible
eviction. CP at 171.

On July 21, 2016, after the Clark County Sheriff’s forcible eviction, Respondent caused
Petitioner’s remaining personal property to be stored at Iron Gate Storage - Mega, located at
7920 NE 11 7th Avenue, Vancouver, WA 98662; (360) 253-2188, rather than in the storage
container available in the driveway. CP at 136, 146-149, 156-162, 312 and 325.

On September 2, 2016, Respondent filed a Motion “RE: DISPOSITION OF PERSONAL
PROPERTY seeking an Order from the trial court to require Respondent to pay for storage costs
at the Iron Gate storage facility and prohibiting, indefinitely, Petitioner from obtaining access to
or removal of his personal property from this very expensive storage facility.

Respondent’s Officer, Rod Nylund, in his Declaration, (“Dec. Nylund”), made under
penalty of perjury in support of the September 2, 2016 motion, untruthfully declared that
“Defendant had not commenced packing to move,” while at the same time admitting the
existence of “a POD stc;rage unit in the driveway.” CP at 146.

Rod Nylund further untruthfully declared in his Declaration that: “Defendant and his
associates have been stalking my tenant and the Clark County Sheriff has reported to the home
on numerous occasions. My tenant has filed for an order of protection...,” resulting in an anti-
harassment complaint being filed against Petitioner in Clark County District Court, Gill and
Aalvik v. Gruca, Case No. 16H000232, which was dismissed on August 31, 2016 for failure to
prosecute. CP at 147.

I
1
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V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED. |

The Decision of the Court of Appeals Conflicts with Decisions of the Supreme

Court and its Own Published Decisions and Involves a Significant Question

of Law Under the Constitutions of the United States and the State of

Washington which in turn Raises Numerous Issues of Substantial Public

Interest That Must Be Determined by the Supreme Court.

The center of gravity of this case rests on whether the statute of limitations extinguished
the debt upon which the trial Court used to sustain its unlawful detainer judgment and orders and
which the Court of Appeals affirmed.

At the time Petitioner commenced his bankruptcy petition and filed his lawsuit to enjoin
the foreclosure and his lawsuit to quiet title, Petitioner was the only “record owner of real estate”
within the plain language and face of RCW § 7.28.300.

The Court of Appeals observed in its Opinion at 1-2 that: “On August 1, 2011, MERS
assigned its beneficiary interest in the deed of trust to The Bank of New York Mellon (Bank),”
citing CP at 255. (Footnote omitted.)

But no Defendant in any of the two lawsuits has filed with the Superior Court any
evidence or proof to support the claim that “The Bank of New York Mellon FKA The Bank of
New York, As Trustee For the Certificateholders of CWABS, Inc., Asset-Backed Certificates,
Series 2007-3,” is the beneficiary or holder of the original Note and that the Bank of New York
Mellon is the “Trustee” authorized by the “Master Servicer and the Certificateholders of
CWABS, Inc., Asset-Backed Certificates, Series 2007-3 to conduct the foreclosure of
Petitioner’s home in the manner prescribed by “the trust entitled CWABS Asset-Backed
Certificates Trust 2007-3 (the “Issuing Entity””) formed pursuant to the pooling and servicing

agreement dated as of March 1, 2007 (the “Pooling and Servicing Agreement™).” This was the

main gist of the 2014 lawsuit.



Thus, the Court of Appeal’s rationale and reliance on the Assignment of the Deed of
Trust by MERS in its capacity as “beneficiary” is completely contrary to this Court’s holding in
Brown v. Dept’ of Commerce, 184 Wn.2d 509; 359 P.3d 771 (2015) and Bain v. Metro. Mortg.
Grp., Inc., 175 Wn.2d 83, 94, 285 P.3d 34 (2012), where it was held: “Simply put, if MERS does
not hold the note, it is not a lawful beneficiary.”

Indeed, the Assignment of the Deed of Trust by MERS, CP at 255, can only mean the
Certificateholders of CWABS, Inc., Asset-Backed Certificates, Series 2007-3 would be the
“beneficiary” or holder of the original Note and entitled to receive payments in addition to being
the beneficiary of the deed of trust. The MERS assignment, therefore, was a nullity.

In Westar Funding, Inc. v. Sorrels, 157 Wn. App. 777,239 P.3d 1109 (Div. Two, 2010),
the Court of Appeals stated the rule that a six-year limitation for an action upon a contract in
writing, or liability express or implied arising out of a written agreement is applicable to
mortgages and deeds of trusts and that “[w]hen an action for foreclosure on a deed of trust is
barred by the statute of limitations, RCW 7.28.300 authorizes an action to quiet title,” citing,
Walcker v. Benson & McLaughlin, PS, 79 Wn. App. 739, 741-46, 904 P.2d 1176 (1995) and
Jordan v. Bergsma, 63 Wn. App. 825, 828-31, 822 P.2d 319 (1992). Because the “beneficiary”
remains unknown to this date, the statute of limitations has long run on the obligation.

In Frizzell v. Murray, 170 Wn. App. 420, 422, 283 P.3d 1139 (2012), review granted,
176 Wn.2d 1011 (2013), the Court of Appeals echoed this Court’s opinion in Albice v. Premier
Mortgage Services of Washington, Inc., 174 Wn.2d 560, 276 P.3d 1277 (2012) and its
interpretation of RCW § 61.24.130.

Follow.ing review in Frizzell v. Murray, 179 Wn.2d 301; 313 P.3d 1171 (2013), this

Court reversed in part the decision of the Court of Appeals and remanded the case to the trial
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court to consider whether the borrower’s claims for damages were cognizable, but otherwise
affirmed Division Two’s construction of RCW § 61.24.130 requiring the need to seek an
injunction to attempt to stop the nonjudicial foreclosure. See also: Plein v. Lackey, 149 Wn.2d
214,225-226, 67 P.3d 1061 (2003) and Cox v Helenius, 103 Wn.2d 383, 388, 693 P.2d 683
(1985) holding that Washington’s Deed of Trust Act, RCW § 61.24.130(1), provides the sole
method for restraining a trustee’s sale once the grantor has received notice of sale and
foreclosure and that the trial court may not grant an injunction unless the grantor has given the
trustee five days’ notice of the hearing and paid to the clerk of court the “sums that would be due
on the obligation secured by the deed of trust if the deed of trust was not being foreclosed.”

Consistent with Cox, Plein and Frizzell, RCW § 61.24.130(1), on its face, does not
require the payment of any sums that are not due, particularly when the statute of limitations bars
recovery under the Note and Deed of Trust.

Petitioner alleged in both of his lawsuits that the statute of limitations ran against any
person, entity or beneficiary claiming a right of action under Petitioner’s original Note. By
operation of law, the Deed of Trust ceased when the statute of limitations ran against the Note/
obligation.

In Klem v. Wash. Mut. Bank, 176 Wn.2d 771; 295 P.3d 1179 (2013), this Court, relying
upon Cox, 103 Wn.2d at 388-389; Lovejoy v. Americus, 111 Wash. 571, 574, 191 P. 790 (1920);
Walcker, 79 Wn. App. at 746 and Albice 174 Wn.2d at 568, explained its lack of difficulty in
voiding a nonjudicial foreclosure sale and quieting title in the homeowner when the Trustee
violates her or his duties or when the beneficiary sought to enforce a promissory note after the

statute of limitations had run.
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The nonjudicial foreclosure process has two distinct phases: the private party phase and
the “State action” phase where private parties routinely resort to the Courts to affirm, ratify;
forcibly evict and deliver possession of the real property purchased at the foreclosure sale.

In Brown v. Dept’ of Commerce, 184 Wn.2d 509; 359 P.3d 771 (2015); Bain, 175 Wn.2d
at 89 and Cox, 103 Wn.2d at 387, this Court clearly settled the rule that Chapter 61.24 RCW
must be strictly construed to promote three objectives:

(1)  First, the nonjudicial foreclosure process should remain efficient and
inexpensive;

2 Second, the process should provide an adequate opportunity for interested
parties to prevent wrongful foreclosure; and

(3)  Third, the process should promote the stability of land titles.

None of these objectives have been met by the trial court or the Court of Appeals, which
in turn, exposes Respondent’s conduct in purchasing Petitioner’s home after having notice of
Petitioner’s two lawsuits and a recorded lis pendens as exceedingly more egregious and
malicious than any of the cases decided by this Court.

Further, rather than placing Petitioner’s personal property in a rented storage container in
the driveway, Respondent by-passed this cost-free option and made Petitioner’s personal
property a hostage and subject to a ransom in the form of payment of storage costs in excess of
$100.00 over the cost of the portable storage unit. This hostage and ransom situation continues at
present despite Petitioner’s numerous attempts to end this unlawful bailment.

In enacting 42 U.S.C. §1983, Congress provided a civil cause of action for deprivation of
rights against “[e]very person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected,

12



any citizen of the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws....”

By ignoring this Court’s rule requiring statutes in derogation of common law be strictly
construed, Big Bend Land Co. v. Huston, 98 Wash. 640, 643; 168 P. 470 (1917); Wilson v.
Daniels, 31 Wn.2d 633, 643-44, 198 P.2d 496 (1948) and Sowers v. Lewis, 49 Wn.2d 891, 894,
307 P.2d 1064 (1957), the trial court and the Court of Appeals brought this State’s participation
in Respondent’s unlawful detainer action within the Federal “state action” doctrine, which, by
operation of two State laws, Chapters 59.12 and 61.24 RCW, caused Respondents and the State
of Washington to fall into an undeniable public-private partnership that created privity, Stacy v.
Thrasher, 47 U.S. 6 How. 44, 60 (1848), and brought these entities within the rule of Shelley v.
Kraemer, 334 U.S. 1, 13-14 (1948); Sniadach v. Family Fin. Corp., 395 U.S. 337, 338-39
(1969); Fuentes v. Shevin, 407 U.S. 67, 70-71 (1972); North Georgia Finishing, Incorporated v.
Di-Chem, Inc., 419 U.S. 601 (1975); Lugar v. Edmondson Oil Company, 467 U.S. 922, 934, 940-
42 (1980); and Edmondson v. Leesville Concrete Company, 500 U.S. 614 (1991), which hold
that a private party becomes a state actor if he or she uses a state procedure requiring state
intervention, ratification or enforcement of the private conduct.

Because the running of the statute of limitations renders void the nonjudicial foreclosure
sale, Klem, 176 Wn.2d at 788; Cox, 103 Wn.2d at 388-389; Lovejoy, 111 Wash. 571 at 574;
Walcker, 79 Wn. App. at 746 and Albice 174 Wn.2d at 568, numerous constitutional issues arise
whether Petitioner’s rights guaranteed under the F irst,. Fourth, Fifth and Fourteenth Amendments
of the U.S. Constitution and Article I §§ 1, 2, 3, 4, 7, 29 and 32 and Article IV §§ 1 and 6 of the

State Constitution were violated and particularly whether the forceful eviction and seizure of

13



Plaintiff’s home constituted theft and an unreasonable invasion in violation of the Fourth and
Fourteenth Amendments.
VI. CONCLUSION.

For the foregoing reasons, this Court should grant review.

Respectfully submitted,

Al

J efzy Grlucaw

PO Box 821552

Vancouver, WA 98662-2030
Telephone: (360) 721-5492
Petitioner
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Filed
Washington State
Court of Appeals
Division Two
October 31, 2017
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

NYLUND HOMES, INC., No. 50349-2-11
Respondent,
V.
JERZY GRUCA, UNPUBLISHED OPINION
Appellant.

WORSWICK, P.J. — Jerzy Gruca appeals a writ of restitution and subsequent personal
property disposal order in an unlawful detainer action commenced as the result of a trustee’s
nonjudicial foreclosure sale. Gruca contends that the superior court erred in issuing the writ of
restitution because (1) it lacked subject matter jurisdiction over the unlawful detainer action.
Gruca also contends that the superior court erred in issuing its personal property disposal order
because (2) it lacked statutory authority to enter the order and, alternatively, (3) Nylund Homes
was statutorily required to place his personal property in a storage container on the property. We
affirm.

FACTS

In 1993, Gruca acquired real property in Clark County by way of a statutory warranty
deed. In 2007, Gruca received a $175,950 loan from America’s Wholesale Lender, which loan
was secured by a deed of trust in Gruca’s Clark County property. The 2007 deed of trust named

Mortgage Electronic Registration Systems, Inc. (MERS) as beneficiary of the deed of trust. On
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August 1, 2011, MERS assigned its beneficiary interest in the deed of trust to The Bank of New
York Mellon (Bank).!

Gruca apparently defaulted on the loan and the Bank commenced foreclosure
proceedings.” Gruca subsequently filed multiple lawsuits in an attempt to stop a foreclosure sale
of the Clark County property. On October 10, 2014, Gruca filed a complaint to enjoin the Bank
from foreclosing on the property. Two of the three defendants, the Bank and Specialized Loan
Servicing, were dismissed from the case on April 1, 2016. The suit was dismissed with prejudice
in its entirety on August 19, 2016. Gruca also filed for Chapter 13 bankruptcy, which matter was
dismissed by court order on May 7, 2015.

On June 2, 2015, the Bank appointed Benjamin D. Petiprin as successor trustee. Petiprin
held a trustee’s sale on May 20, 2016, at which Nylund Homes purchased the subject property.
On April 1, 2016, prior to the May 20 trustee’s sale, Gruca filed a complaint to quiet title in the
property. On April 8, 2016, Gruca filed a notice of lis pendens against the property. Gruca’s
quiet title complaint did not seek to restrain the pending trustee’s sale of the property under

RCW 61.24.130.

' The deed of trust assignment document stated the assigned beneficiary’s full name as “THE
BANK OF NEW YORK MELLON FKA THE BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTIFICATEHOLDERS OF CWARBS, INC., ASSET-BACKED CERTIFICATES, SERIES 2007-3.” Clerk’s
Papers at 255.

2 Although the parties do not identify, and we could not locate, documentation in the record to
support this fact, it may be fairly implied from Gruca’s attempts to stop the foreclosure
proceedings and from the subsequent trustee’s sale to Nylund Homes. Regardless, as will be
explained in this opinion’s analysis, the propriety of Nylund Homes’ claim to title in the Clark
County property is not a proper subject of appeal from an unlawful detainer action.

2 Az
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On June 13, 2016, Nylund Homes filed an eviction summons and complaint for unlawful
detainer against Gruca. The superior court entered an order for Gruca to show cause why a writ
of restitution should not be immediately issued restoring Nylund Homes’ possession in the
subject property. In response, Gruca answered that the superior court lacked complete
jurisdiction over the unlawful detainer action because there existed a dispute as to whom had
proper title in the property, as evidenced by his pending quiet title action.’

On June 24, 2016, the superior court entered an order granting Nylund Homes’ motion
for an immediate writ of restitution. When Gruca vacated the property following the sheriff’s
execution of the writ of restitution, he left in the driveway a portable storage unit. After Nylund
Homes took possession of the property, it boxed and stored Gruca’s personal property at a
storage facility. On July 21, Nylund Homes provided Gruca with notice of its intent to sell or
dispose of the personal property Gruca had left at the premises. The notice informed Gruca that
he could arrange a time and place to retrieve his personal property within 30 days of service of
the notice; the notice further provided that Gruca was liable for storage and moving costs
incurred by Nylund Homes.

On July 22, the Clark County Sheriff informed the superior court that it satisfied the writ
of restitution. On July 29, Nylund Homes mailed Gruca a second notice of its intent to sell or
dispose of its property; the second notice included documentation showing storage and moving
costs incurred by Nylund Homes. Gruca rejected Nylund Homes request for moving and
storage costs. On September 2, Nylund Homes filed a motion for entry of order authorizing

disposition of Gruca’s personal property, which motion the superior court granted on September

3 Gruca’s quiet title complaint was dismissed on September 2, 2016.
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16. The superior court’s personal property disposal order awarded labor and storage costs to
Nylund Homes.

Gruca sought direct review by our Supreme Court of the superior court’s order to show
cause, order granting motion for immediate writ of restitution, and order on motion to dispose of
personal property. Our Supreme Court transferred Gruca’s appeal to this court.

ANALYSIS
. LEGAL PRINCIPLES
A. Standard of Review

In general, a party may not raise an issue for the first time on appeal. RAP 2.5. But, as
an exception to this general rule, a party may raise the issue of lack of subject matter jurisdiction
at any time. RAP 2.5(a)(1); MHM&F, LLC v. Pryor, 168 Wn. App. 451, 459, 277 P.3d 62
(2012). We review de novo the legal question of whether a trial court had subject matter
jurisdiction over a controversy. Angelo Prop. Co., LP v. Hafiz, 167 Wn. App. 789, 808, 274 P.3d
1075 (2012). If a trial court lacks subject matter jurisdiction, it is powerless to decide the merits
of the case. Angelo, 167 Wn. App. at 808. “A judgment entered by a court lacking subject
matter jurisdiction is void; and a party may challenge such judgment at any time. Angelo, 167
Wn. App. at 808.

B. Unlawful Detainer Generally

“An unlawful detainer action is a statutorily created proceeding that provides an
expedited method of resolving the right to possession of property.” Christensen v. Ellsworth,
162 Wn.2d 365, 370-71, 173 P.3d 228 (2007). The unlawful detainer statutes were created to

facilitate summary proceedings as an alternative to a common law ejectment action. River Stone

4 A-L,L
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Holdings NW, LLC v. Lopez, 199 Wn. App. 87, 92, 395 P.3d 1071 (2017). “[B]ecause of an
unlawful detainer’s summary nature, the proceedings are limited to resolving questions related to
possession of property and related issues like restitution of the premises and rent.”” River Stone,
199 Wn. App. at 92. Issues unrelated to possession are not properly included in an unlawful
detainer action and must be resolved in a separate action. River Stone, 199 Wn. App. at 92.

“In an unlawful detainer action, the court sits as a special statutory tribunal to summarily
decide the issues authorized by statute and not as a court of general jurisdiction with the power to
hear and determine other issues.” Granat v. Keasler, 99 Wn.2d 564, 571, 663 P.2d 830 (1983)
(alteration in original).

In other words, although a superior court is normally a court of general jurisdiction

and it may resolve most civil claims, when the superior court hears an unlawful

detainer action under RCW 59.12.030, it sits in a statutorily limited capacity and

lacks authority to resolve issues outside the scope of the unlawful detainer statute.
Angelo, 167 Wn. App. at 809.

G Deeds of Trust Act—Chapter 61.24 RCW

The Deeds of Trust Act permits for the private sale of foreclosed property as an
alternative to judicial foreclosure proceedings. River Stone, 199 Wn. App. at 92-93. “The
underlying deed of trust creates a three-party transaction in which a lender loans money to a
borrower, the borrower deeds the property to a trustee, and the trustee holds the deed as security
for the lender.” River Stone, 199 Wn. App. at 93. In the event that a borrower breaches the loan
obligations to the lender, the trustee is permitted to foreclose on the property in a trustee’s sale.
RCW 61.24.020; River Stone, 199 Wn. App. at 93.

RCW 61.24.030, .031, and .040 provide detailed procedures with which a trustee must

strictly comply to properly foreclose on a deed of trust and conduct a trustee’s sale. If a trustee
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fails to strictly comply with these statutory procedures, the trustee’s sale is rendered invalid.
River Stone, 199 Wn. App. at 93. “However, under RCW 61.24.040(7), a recitation in the deed
executed to a purchaser that the sale was conducted in compliance with all [Deeds of Trust Act]
requirements is prima facie evidence of compliance and conclusive evidence of compliance for a
bona fide purchaser.” River Stone, 199 Wn. App. at 93. RCW 61.24.060(1) states that “[t]he
purchaser at the trustee’s sale shall be entitled to possession of the property on the twentieth day
following the sale, as against the borrower and grantor under the deed of trust,” provided that the
purchaser gave the borrower/occupant statutorily required notice to vacate the property. RCW
61.24.060(1) further provides that the purchaser of property at a trustee’s sale may avail itself of
the summary unlawful detainer proceedings under chapter 59.12 RCW.
II. MOTION TO TAKE JUDICIAL NOTICE

As an initial matter, Gruca has filed a motion for this court to take judicial notice of
certain facts.* Gruca’s motion requests this court to take judicial notice of a deed of trust that
does not reference the property or parties in this matter, as well as three bulletins issued by
Freddie Mac that clarify certain selling and servicing requirements. At best, these documents
may relate to a claim regarding a defective title in the Clark County property at issue. But, as
will be addressed below, the allegation of defective title is not a proper defense raised in an
unlawful detainer action. We deny Gruca’s motion because these documents are not relevant to

the disposition of the issues before us. See Washington Water Jet Workers Ass 'n v. Yarbrough,

* Gruca originally filed his judicial notice motion in our Supreme Court. Our Supreme Court
transferred the motion to this court along with Gruca’s appeal.
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151 Wn.2d 470, 476 n. 4, 90 P.3d 42 (2004) (denying motion to take judicial notice based in part
on irrelevance of facts sought to be noticed to the issues before the court).
III. SUBJECT MATTER JURISDICTION

Gruca contends that the superior court’s writ of restitution order and personal property
disposal order are void because the court lacked subject matter jurisdiction over the unlawful
detainer action. We disagree.

A. Compliance with RCW 59.12.032

Gruca first argues that the superior court lacked subject matter jurisdiction because the
court failed to determine whether Nylund Homes” unlawful detainer action had complied with
RCW 59.12.032. We disagree.

RCW 59.12.032 provides that “[a]n unlawful detainer action, commenced as a result of a
trustee’s sale under chapter 61.24 RCW, must comply with the requirements of RCW 61.24.040
and 61.24.060.” RCW 61.24.040 contains detailed notice requirements that must be met prior to
foreclosing on property and conducting a trustee’s sale. And RCW 61.24.060 specifies the rights
and remedies for a purchaser of property at a trustee’s sale.

Gruca does not cite, and we have not located, any legal authority supporting his
proposition that a superior court must determine compliance with RCW 59.12.032 has been met
as a necessary prerequisite to asserting jurisdiction over an unlawful detainer action. We hold
that Gruca’s contention concerning compliance with the procedural requirements of RCW
59.12.032 does not relate to the superior court’s subject matter jurisdiction over the unlawful

detainer action.
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In MHM&F', Division One of this court noted that several decisions from our Supreme
Court have held that article IV, section 6 of our State Constitution is dispositive as to a superior
court’s jurisdiction over cases involving title or possession of real property. 168 Wn. App. at

459-60.° The MHM&F court recognized that our Supreme Court has overruled prior precedents

that classified the superior court’s jurisdiction over unlawful detainer actions as purely statutory.

168 Wn. App. at 459-60. Applying our Supreme Court’s precedent to the case before it, the
MHM&F court stated:

Whether the superior court ruled correctly or incorrectly in this particular case, it
did not lack subject matter jurisdiction. The court’s subject matter jurisdiction in
cases involving the title or possession of real property is expressly granted by the
state constitution and has not been “vested exclusively in some other court.” WASH.
CONST. art. IV, § 6. We narrowly construe exceptions to the constitution’s
jurisdictional grant. Cole[ v. Harveyland, LLC], 163 Wn. App. [199, 206, 258 P.3d
70, (2011)]. Thus, it is incorrect to say that the court acquires subject matter
jurisdiction from an action taken by a party or that it loses subject matter
jurisdiction as the result of a party’s failure to act. [Housing Auth. of City of Seattle
v. 1Bin, 163 Wn. App. [367, 376, 260 P.3d 900 (2011)].

If the type of controversy is within the superior court’s subject matter
jurisdiction, as it is here, “‘then all other defects or errors go to something other
than subject matter jurisdiction.”” Marlev[ v. Dep 't of Labor & Indus.], 125 Wn.2d
[533, 539, 886 P.2d 189 (1994)] (quoting Robert J. Martineau, Subject Matter
Jurisdiction as a New Issue on Appeal: Reining in an Unruly Horse, 1988 B.Y.U.
L. REV. 1, 28)[, superseded by statute as stated in Birrueta v. Dep't of Labor &
Indus., 186 Wn.2d 537, 549-51, 379 P.3d 120 (2016)].

5 (Citing State v. Posey, 174 Wn.2d 131, 135-41, 272 P.3d 840 (2012); ZDI Gaming, Inc. v.
Wash. State Gambling Comm’n, 173 Wn.2d 608, 616-18, 268 P.3d 929 (2012); Williams v.
Leone & Keeble, Inc., 171 Wn.2d 726, 730, 734, 254 P.3d 818 (2011); Dougherty v. Dep 't of

Labor & Indus., 150 Wn.2d 310, 316-20, 76 P.3d 1183 (2003); Young v. Clark, 149 Wn.2d 130,
133-34, 65 P.3d 1192 (2003); Shoop v. Kittitas County, 149 Wn.2d 29, 38, 65 P.3d 1194 (2003);

Marley v. Dep 't of Labor & Indus., 125 Wn.2d 533, 541, 886 P.2d 189 (1994), superseded by
statute as stated in Birrueta v. Dep't of Labor & Indus., 186 Wn.2d 537, 549-51, 379 P.3d 120
(2016)).
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168 Wn. App. at 460. Similarly in Bin, Division One of this court held that “*[a]n unlawful
detainer action is within the subject matter jurisdiction granted to the superior court by the state
constitution.” 163 Wn. App. at 369, see also Tacoma Rescue Mission v. Stewart, 155 Wn. App.
250,254 n. 9, 228 P.3d 1289 (2010) (noting that superior courts have broad general jurisdiction
over real estate disputes and, thus, there is a distinction between a superior court having subject
matter jurisdiction in unlawful detainer actions and a party’s inability to invoke such jurisdiction
due to that party’s failure to satisfy statutory requirements).°

Here, properly characterized, Gruca’s contentions regarding compliance with the
requirements of RCW 59.12.032 concern matters of statutory interpretation and procedure rather
than subject matter jurisdiction. Stated properly, the question before this court is whether RCW
59.12.032 requires the superior court to determine that the requirements of RCW 61.24.040 and
.060 have been met before entering a writ of restitution and, if so, whether sufficient evidence
demonstrated that (1) the trustee’s sale complied with the notice requirements of RCW 61.24.040
and (2) the purchaser provided Gruca with proper notice to vacate under RCW 61.24.060.
Because Gruca’s challenge does not concern the superior court’s subject matter jurisdiction, he
was required to raise these statutory interpretation and procedural claims in the superior court to

preserve the issues for appeal. RAP 2.5(a); MHM&F', 168 Wn. App. at 459.

6 In Angelo, we distinguished Bin and our decision in Tacoma Rescue Mission, on the basis that
those cases did not address the issue of whether the superior court’s subject matter jurisdiction,
once properly invoked pursuant to the statutory grant of chapter 59.12 RCW, extended so as to
permit it to address counterclaims outside the scope of chapter 59.12 RCW. Angelo, 167 Wn.
App. at 823 n. 67. Because Gruca’s challenge to the superior court’s subject matter jurisdiction
resembles the procedural claims addressed in MHM&F, Bin, and Tacoma Rescue Mission, rather
than the scope of subject matter jurisdiction addressed in Angelo, we apply those cases here
notwithstanding our decision in Angelo.

9 =1
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1. RCW 61.24.060

Gruca clearly did not challenge in the superior court Nylund Homes’ compliance with the
notice to vacate requirements of RCW 61.24.060 and, thus, he cannot raise this challenge for the
first time on appeal. Moreover, Gruca provides no argument on appeal regarding Nylund
Homes’ compliance with RCW 61.24.060. Accordingly, we do not address that issue further.

2. RCW 61.24.040

Regarding RCW 61.24.040, Gruca did not identify at the superior court, and does not
identify on appeal, any specific notice provision of the statute that had not been complied with
prior to the trustee’s sale. Instead, Gruca raised several general arguments in the superior court
concerning alleged defects in title. Even assuming that Gruca’s general claims regarding defects
in the title were sufficient to properly preserve a challenge to Nylund Homes’ compliance with
RCW 61.24.060 on appeal, the challenge cannot succeed. Here, Nylund Homes attached to its
unlawful detainer complaint a copy of its trustee’s deed, which stated in relevant part that “[a]ll
legal requirements and all provisions of said Deed of Trust have been complied with, as to acts to
be performed and notices to be given, as provided in Chapter 61.24 RCW.” Clerk’s Papers (CP)
at 7. The trustee’s deed also contained recitations of facts showing compliance with the notice
provisions of RCW 61.24.040. These recitations in the trustee’s deed were sufficient to show
compliance with RCW 61.24.040. RCW 61.24.040(7); River Stone, 199 Wn. App. at 93.
Accordingly, Gruca does not demonstrate that Nylund Homes failed to comply with RCW

61.24.040.

10 A’/O
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B. Claims Related to Defects in Title

Next, Gruca argues that the superior court lacked subject matter jurisdiction based on
several alleged defects in the title.” Although Gruca’s arguments regarding defects in the title
and trustee’s sale do not concern the superior court’s subject matter jurisdiction, he raised
sufficiently similar arguments at the superior court to preserve the issue on appeal. Nonetheless,
these arguments fail because they address alleged defects in title, which cannot be adjudicated in
an unlawful detainer action.

In River Stone, we held that a defendant to an unlawful detainer action cannot raise
defective title as a defense to possession. 199 Wn. App. at 95-97. Similar to Gruca, the
unlawful detainer defendant in River Stone argued on appeal that the trial court erred in issuing a
writ of restitution due to allegations of a defective title and trustee’s sale.® 199 Wn. App. at 95.
We held that the River Stone defendant could not raise these claims in an unlawful detainer

e

action because (1) “‘unlawful detainer actions are not the proper forum to litigate questions of

title’”” and (2) the Deeds of Trust Act provided procedures for addressing alleged deficiencies in

7 For example, Gruca alleges that (1) MERS was unlawfully named as beneficiary in the deed of
trust, (2) MERS unlawfully assigned the deed of trust to The Bank of New York Mellon, and (3)
The Bank of New York Mellon unlawfully foreclosed on the Clark County property at issue.

8 The unlawful detainer defendant in River Stone specifically argued:
(1) the promissory note was not properly assigned to the Trust, and therefore the
Trust never obtained an interest in the note and had no lawful authority to foreclose
on the property; (2) the appointment of the successor trustee was legally ineftective,
and therefore the trustee lacked authority to engage in a foreclosure proceedings
[sic]; and (3) the foreclosure and trustee’s sale did not comply with the [Deeds of
Trust Act’s] procedural requirements.

199 Wn. App. at 95.
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the foreclosure process. 199 Wn. App. at 96-97 (quoting Fed. Nat’l Mortg. Ass’'n v. Ndiaye, 188
Wn. App. 376, 384, 353 P.3d 644 (2015)).

Because Gruca’s claims do not concern the superior court’s subject matter jurisdiction,
and because the unlawful detainer action was not the proper forum to litigate alleged defects in
title, Gruca cannot demonstrate that the superior court erred in issuing its writ of restitution
order.

IV. PERSONAL PROPERTY DISPOSAL ORDER

Finally, Gruca appears to make two arguments that the superior court erred in entering its
personal property disposal order, which order awarded labor and storage costs against him.

First, Gruca argues that the personal property disposal provisions of RCW 59.18.312 do
not apply to purchasers of property at a trustee sale. In support of this argument, Gruca cites to
our Supreme Court’s decision in Fannie Mae v. Steinmann, 181 Wn.2d 753, 755, 336 P.3d 614
(2014), in which the court held that the attorney fees provisions available to a landlord under
RCW 59.18.290(2) who obtains a writ of restitution against a holdover tenant were not
applicable to a purchaser of property at a trustee sale. Our Supreme Court reasoned that the
attorney fees provisions were not applicable under the circumstances because there was not a
landlord-tenant relationship between the purchaser and occupant. Steinmann, 181 Wn.2d at 755.
Although that case discussed only the attorney fees provisions of RCW 59.18.290(2), its
reasoning is equally applicable here.

RCW 59.18.312 provides procedures by which a “landlord” may store, sell, or dispose of
property left behind from a “tenant.” Because by its plain language RCW 59.18.312 applies only

to parties in a landlord-tenant relationship, it does not control the disposal of personal property

12 A’”’
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following a writ of restitution executed pursuant to RCW 61.24.060(1). In contrast with RCW

59.18.312, RCW 61.24.060 does not impose any responsibility on a purchaser at a trustee’s sale
to store property under chapter 61.24 RCW. On this point, the case of Excelsior Mortg. Equity

Fund II, LLC v. Schroeder, 171 Wn. App. 333,287 P.3d 21 (2012), is instructive.

In Excelsior, the purchaser at a trustee’s sale elected to utilize portions of RCW
59.18.312, specifically the notice and sale provisions, to deal with personal property left behind
following an unlawful detainer action under chapter 59.12 RCW. 171 Wn. App. at 336, 339,
342. The Excelsior court expressly noted that chapter 59.12 RCW did not provide a procedure
for the purchaser to dispose of the unlawful detainer defendant’s property. 171 Wn. App. at 338.
The Excelsior court further held that the provisions of chapter 59.18 RCW were not applicable.
171 Wn. App. at 338. The court nonetheless held that the trial court’s approval of the purchaser’s
use of the chapter 59.18 RCW framework “did not stray beyond the trial court’s narrow
jurisdiction in an unlawful detainer action.” 171 Wn. App. at 344.

Like the purchaser in Excelsior, here Nylund Homes sought court guidance on the
disposal of Gruca's personal property. Nothing in the superior court’s order indicated that it was
bound by the provisions of RCW 59.18.312 when ordering a procedure by which to dispose of
Gruca’s personal property, instead stating that “this Court has jurisdiction to enter this Order, and
to authorize a certain procedure for disposition of Defendant’s Personal Property remaining after
execution of a Writ of Restitution.” CP at 345 (emphasis added). Because the superior court had
authority independent of RCW 59.18.312 to order a procedure by which to dispose of Gruca’s

personal property, Gruca fails to show error on this ground.
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Second, Gruca argues in the alternative that the Superior Court erred by imposing storage
costs in its personal property disposal order because Nylund Homes was required to store his
personal property in a storage container left on the property, rather than store it at a storage
facility. In support of this argument Gruca relies on language in RCW 59.18.312 (5)(e) stating
that *if the tenant or the tenant’s representative objects to storage of the property, it will not be
stored but will be placed on the nearest public property.”™ Br. of Appellant at 14 (quoting RCW
59.18.312(5)(e)). Gruca asserts that his placement of a storage container on the property
constituted an “objection” under RCW 59.18.312. But even if we were to accept that the
placement of a storage container constituted an objection under RCW 59.18.312, that statute
does not assist in Gruca's claim because, as addressed above. the statute is not applicable to writs
of restitution entered following a trustee’s sale.

Accordingly, we affirm the superior court’s writ of restitution and personal property
disposal orders.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.
%)rswick. P.J U
We concur:

[, ]

Awhton, {.

Sutton, J. c
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